
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Stellungnahme der Ständigen Fachkonferenz 1 „Grund- und Strukturfragen des Jugendrechts“ 
des Deutschen Instituts für Jugendhilfe und Familienrecht e. V. 
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1  BVerwGE 112, 98 = ZfJ 2001, 310 m. Bespr. Grube S. 288. 
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E#FHG8IKJ0JLJNM!OQP�RSOUT,T
RWVNXZY\[]O_^6`Kacb]d,eUfgRNaUX#hLM]Oji#T,k?Y�R=VlajY\mon_pq[]OjYsroOUdLPLR�Xgb#M!PLp#O?Y�OteUfuR,d�M_RvOxw#ngY
GyO�Mgd3bubz[]OjY{P0|}kjRvOjY{P�OUT
p�PLR~p�O_P\eUf#a�h�hvRSO?b��6f#OUY\aj|}d,O�O�d3bZOUbzO?bZRLPL|]Y\OQejf}Ojb#[]OUb��HbgR~Y�a�M�p}O�d
�
� X}P�RSkUb#[gd~M]OUbl��Y�k�M#OjY�[]OjY��Zh�h�O?bgR,T�d,e?f}Ojb��BX]M#OjbZ[uf�d�TSh�OWM]OQP�RSOUT,T
R!f#a?R~RSOtm_f#a?R�O�P�[gd,OW�KT,aUM]Oyajb�[!a_P
GyO?Y0XZhvXgb#M!P�M�OUY�d,eUfuR � XgYL�}eUigw}OjY�V�dSO�P�O?b�^
J%b�[]Oj����d
b � O�T,h�aUT~T,m�[ZO?Yy[]O?��G�IlO?YLVKF � XgY���b]R�P\ejf}O�d,[uX]b]M�w#n_Y�M]OtT,OtM]OUb�f#aUR~RSO�m���X�PBP�RSOl[ZaQP
F�OjY�d,eUfgR�ajX#h � OUbgR~Y�aUT,O���Y\atM]OUb{[]O�P�P�RSa�aURLP�f#a�hvR~X]b#M!P0Y�OteUfgR,T,d,eUf#OUb{Jvb}P�R,d
R�XuRLP Otd
b}OQP¡�Hb}P0|]YLX}ejf�P
ajXZh���Y�P\ajR � w#n_b¢�HXZhvVKOUbZ[uXub!M�OUb1hv�]YKP�O�T
p�P0R~p}O�P�eUf#ath�hvRSO£E#n � d,atT~T,Otd%P0R,X]b]M#Ojb¤b#d,eUfgR�O�d3b]M#O?f�O?b�^
¥�hLh�O?b8M#Ojp#T~d,Ojp}OUb¦P�d~b#[§d~b�P0p}OQP�n_b#[]OUY\O¨[gdSO£�HbZh�n_Y\[ZO?YLXZb�M!O?bqa?bq[]a_PlaUb�P0|]Y�X#eUf�P�a?X�P�T,�!P�OUbZ[ZO
Eª©«P0RSO?�cw#O?Y?P\atM]OUb#m�[]a�P�OUd~b#O E#OtT
p�PLR~p}O�P�e?f}ath�h%Xgb]M¬OjY�P�R � X]T,k_PBP\d~M��£ateUfgR�^]��X}e?f�a?X#ho[gd,O�­laUR~X]Y
[]O�P �HX#hvV®OUb#[_Xgb#M!P�O?YBP�ajR � aUb�PL|]Y0X}e?f�P P\n�V�dSO []Ojb ��b]V®OUb#[_Xgb#M!P0p}OUY\Otd,ejf [ZO_P
¯ ath%R~Xgb]M�P�d3b�PLRSd
R�XgRLP d
� �ln_bgRSOj°]R []OjY O�d3b � OtT,h�a�T~T
p}O � n]M]Ojb}O?b roO�d0PLR~Xªb]M#Ojb b}a�eUf []O?�
E#FHG8IKJ0JLJ8�cX�P�P�RSOz[]a�P±G�IlO?Y�V®F b]d,eUfgR²Otd
b#M!O?f#OUb�^³`�d,O�P´P�ngT~T§f]d,OUYµbZaQejf#M]OUf#ngT
R§Xub#[
� X}P�kjR � T~dSejf�Otd
b¡Y�OteUfgRLPL|}ngT~d
R%d%P�e?f}OjY6�HX�PLp#T�d,eUilM]OtM]OUp}O?b¡V®OUY�[]O?b�^
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Ô X []Oj� Ô Otd
R~|]X]bgi]RSm � X []Oj� O�d
b r�OUdLP0R,X]b]M�P0p}OjY\OQe?fZR,d~MgRSO?Y O�d
b�O?b GyO�[]aUY�h [_XgY\ejf
J%b#aUb�PL|]Y�X#eUfgb}a?fg�¬O�OUd
b#OQP6roOUd%PLR~Xgb]M#P�O?Y0p]Y�d
b]M]O?Y�PoP�O�T
p�PLR�[yOQe?iZRSm_��X�PBP�O?Y�OUd
bZOjbl��b�PL|]Y0XZejf�ajX#h
[gd,Oy[ZO?b GÕOt[]ajY\h6[]OtejiZOUb#[]OÕr�OUd%P�R~X]b]M�f#a?p�O?b�Ö%×�Y�d3�£kUY�ajb}P0|]YLX}ejf#Ø�^
­late?fqa?b#[]OUY�O?YK�HX#h�h�a�P�P0X]b]M¢i#aUbgb{[]OUY�×�Y�d
��kUY\aUb�PL|ZYLX#eUf{aUX#eUf¢b}ateUfuR~Y�kUM]T~d,eUf{[_XgY�e?f8�6YBP\aUR �
[]OjY ��XZhvVlOjbZ[uX]b]M#O?b OjY\hv�#T~T
RÙVlO?Y�[]O?b�^ ¯ d,OUY�b#ateUf PLRvOUT~T~R P�dSejf []aQP ×�Y\nup#T,O?� O�d
b}OjY
Ú bgRSO?Y?P\eUf#Otd,[_Xgb#M � VKd%P\eUf#OUb ×�Y�d
�¬kjY\Û X]b#[ E#OUigX]b#[]kjY\aUb�PL|]Y�X#eUf d~b [ZOUY XubgRLO?Y Ü�^
p}O�P\ejf]Y�d,Ojp}OUb#OUb³��n_Y0�Ýb]d,eUfgRSm�VKa_PHP�d,eUf³a?p}OjY�ajXZh�[]a�P=GyOQP�RSOUf#OUb£nZ[]O?Yo­Kd%e?fZR~p}OQP0RvOjf}Ojb�O�d3bZO_P
��Y�P\ajR � aUb�PL|]YLX�e?f�P6d
�z��Y�M]O?pZb#d%P«b]d,e?fgR�a?X�PLV�d
YLigR�^
Þ]· ßgà#½�º�¼ªÒ�áZ¼_Æ�½?¹gÉu¼Q¾
â d
R�[ZO?Y�E#OtT
p�P0R~p}O�P�ejf}ath�hvXgb]M1d%P0R�[ZO?Y ¯ d~T,h�Ojp}Ot[]ajY�hHM]Ot[]O�eji]RSm�P�n¢[]a�P9PK[]OjYK×�Y�d
�¬k?Y�ajb�PL|]Y0X}eUf
OjY�T~dLP�eUfuR�^HF�OUfgRx[ZOUY¢E}OUT
p�PLR~p}O_P�eUf#a�h�h%Xgb]M´aUX#h¤E#Otd
RSOUb´[]O�P³r�Otd%P0R,X]b]M�P0R~Y�kUM#OjY�P\m¡[]OUY�hv�]Y�[gd,O
GyO�hvY�d,Ot[gd~M_X]b#M1[ZOQP P\Otd
b�O?Y � OUd~R�w#n_YLf}ajb#[]OUb#OUb ¯ d~TSh�O?p�O�[]ajY\h�P � X�PLRLk?b#[gd�M¢M]OUVlOQP�Ojb1VKkjY�OtmoO�d3b
Eª©«P0RSO?�cw#O?Y?P\atM]OUb w#n_Y�a?X�P�m�iZaUbgb P�dSejf [ZO?Y ×�Y�d
�¬k?Y�aUb}P0|]Y�XZeUf d
b OUd~b#OUb P�O?iZXub#[]k�Y�OUb
��XZhvVlOjbZ[uX]b#M!P\OUY�P�ajR � a?b�PL|]YLX�e?f§V®aUb#[]OUT~b�^ Ô XgYK�Hbub�a?fg�¬O¨O�d3bZO_P Eg©�P�RSOj��w}OjY9P�atM]OUb}PHp}Ot[]ajY\h
O�P � X}O?Y?PLR�[ZO?YN�HigR,d3w�d%O?Y0X]b]M1[]O�PlEª©ãPLRSOj��P?^�`�d,O�P�OQP���X�P9P¡P\n][Za?bgb1[gd,Oxr�OUd%P�R~X]b]Mäh�Ojf#T,O?Y�f#a�hvR
M]OUV®kUfgYLR�p � V�^µb!d,eUfuRzM#OjVlkjf]YLRzf#ajp}OUb XZbZ[ [�d,O E#OtT
p�P0R~p}OQP�ejf}ath�hvXgb�M ��X�PBPÝVKOtM]OUb
��d~T
p}O�[u�]Y\hvR,d~Mªi#OUd~R�X]b#[±[uXuY�eUfåO?bgR�PL|]Y\OQejf}Ojb#[]O¢GHO?���ZfuXgb#M]OUbæ[]O�P�r�OUd%P�R~X]b]M�PLp}OjY�O�eUfgR,d,M_RSOUb#m
P\OUd~b#OUb �Hb}P0|]Y�XZeUf¡p}Oth%Y�d,Ot[gd~M_R � X¡p}O?i#n_�x�¬OUb#m_p}O�P\n_b#[]OjY�P6M#OjY\OQejf]RSh�OUY0R,d,M_R�P�OUd~b�^
¹_ç Ìlè º�Áéá#Á,¼�Æ�Ç�¾�ÉK¿�¼Q½�ßgà}½�º�¼ªÒc½
ê d~T~T³[]OjY1r=O�d%P�R~X]b]M�P0p}OjY\OQe?fZR,d~MgRSOëO�d3b#OUbìGyOt[]ajY\híP\OUT
p�P�R�[]OteUiZOUb#m£P\n�T~d%O�M�R�O_P1d~bÙP�OUd
b}O?Y
IlOjY\aUbgR,VKn_YLR~X]b]M]m¢[]a�P?P � Xuw#n_Yæ[]a�P±d~b�P0RSd
R,XgR,d,n_b�O�T~T � X�P�RSkUb#[gd~M]Oïî ¯ d~T,h�O�Pv©�P0RvOj�¬ðzaUigR,d~w]dSOjY�R
VHX]Y\[]O_^�`�d,O�P8i#aUbgbñ[_XgY�e?fÝOtd
b}Ojb�P�ejfgY\d,hvR,T~d,eUf#m��x�]b#[gT~d,e?fÝn][]OjY8i#n_bgi]T~X#[]OjbuR¢M#O�P�RSO�T�T
RSOUb
��b]R~Y\atM±M]O_P\eUf#OUf#OUb�^=GyOUd�b#d,Ot[]OjY9P�eUf]VKO�T�T~d~M#O?bòr=O�d%P0R,X]b]M#Ojb±i#aUb]bæO_P�M�OUbg�#M]OUb#m�VKOUbubë[]O?Y
roO�d%P0R,Xgb#M!PLR�Y\ktM]OUYóOUd~b#OjY9P�Otd
RLP³w#n_� ¯ d~T,h�Ojp}Ot[]ajY\h£X�bZ[�ajb#[]OUY\OjY9P�Otd
RLP¤wZnu� OjbgR�P0|]Y\OteUfZOUb#[]OUb
ê Xgb}P�ejfñ[ZOQPqroOUd%P�R~XZb�M�PLp}OjY�OteUfgR,d,M_RSOUbôajX#h§GÕOth0Y�d,Ot[gd~MgX]b]MõP\Otd
b}OjYq�Hb�PL|]Y0�}e?f�Oò�lOjb]bgR~b#d%P
p}Oji#n_����R�^
���ZYñ[gd,O ��igR,d~w]dSOjYLX]b]M [ZO_P�Eg©�PLRvOj�³PÙdLP0R´b]dSejfgR � VKd
b#M]OUb#[ O?Y\h�n_Y\[ZO?Y�T~d,eUf#më[]a�P�PÝ[]OUY
roO�d%P0R,Xgb#M!PLp}OjY�O�eUfgR,d,M_RLO P�O�T
p�P0R P\Otd
b �Hb�PL|]Y�X#eUf�PLp}OUM#Ojf]Y\OUb aUb []OUb � X�P0RvkjbZ[�d,M]OUb
roO�d%P0R,Xgb#M!PLR�Y\ktM]OUYzf#O?Y�a?bZR~Y\ktM_R�^qGyOjY�XgfgR�[gd,O �lOjbubgR�b�d0Pô[]O�Pö��Y\kUM#OjY�Pô[]OjYô�]h�h�O?bgR,T~d,eUf#OUb
�BX]M�Ojb#[gf]d~T,h�O�a?X#hoOUd~b#OjY â d
R,RSOtd~T
X]b]M�[uXuY�ejf�`HY�d~R~RSOtm�P�RSO�T~T3R�P�d,eUf¬a�T~T%O?Y�[gd~b]M�P=[gd,O�VKO�d3RSOUY\OH��Y�a�M#Otm
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n_p³[]aj��d
R�w#n_b¬Otd3b#OUY�GyOth�a�P?PLX]b]M�[!OQP � X�PLRSkjbZ[�d~M�OjblroOUd%PLR~Xgb]M#P0R~Y�ktM]OUY�P���d
Rã[]Oj� ¯ d~T,h�O?p}Ot[]ajY\h
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